
TOPIC 1 

Mistake (Section 76 and 79) : Indian Penal Code 

 

The Indian Penal Code provides some general defences under chapter four that 

exonerate criminal liability which based on the premise that though the person 

committed the offence, he cannot be held liable. This is because at the time of 

commission of offence, person was justified of his/her acts, or there was absence of 

mens rea. However, it is not all acts that are to be punished. There are certain 

defences provided under the ambit of Indian Penal Code (IPC), 1860 from Sections 

76 to 106. Some exceptions such as mistake of fact, accident and necessity are 

available when person was mistaken to existence of some facts and act done without 

criminal intention. However, as per Section 105 of Indian Evidence Act, 1872, the 

burden of proof regarding existence of a situation of general defences lies on the 

accused. 

Suppose, you have been attacked by an assailant in aggression and by your stimulus, 

you will definitely try to defend yourself. If, during that defence, there is some hurt 

caused to the assailant, are you guilty of causing hurt or offence to the aggressor? 

Therefore, to protect you or some other person who was at the same position from 

getting penalised, Chapter IV of the Indian Penal Code, 1860 protects or makes an 

offence a non-offence. Not only protection out of necessity but various other 

exemptions are provided if you are insane or intoxicated and many others.  Section 

76 to 106 provides for the ‘right of the people’ to protect his life and limb and those of 

others. Different ways and conditions to get protected or to protect someone are laid 

down further in this article which will be dealt with detail for the reader’s simplicity. 

Mistake of Fact: 

Mistake of fact arises when accused misunderstood some fact that negates an 

element of crime. This legal weapon can be used, where accused succeeds to prove 

that he/she was mistaken to the existence of some facts or ignorant of the existence 

of such facts. It is a condition that such mistake must pertain to fact not law.  Section 

76 and 79 deals with mistake of Fact as a defence to the offence. According to this 



exception, a person can be excluded from conviction if the act done by him was not 

intended i.e., the accused had no mens rea to perform that act. This concept is based 

on the Latin maxim of ignorantia facti excusat. The condition required for attracting 

this Section is that if the circumstances and the facts were known then the act 

committed by the accused might have been preventive in doing that action. This 

defence is mostly provided when proof of intention or foresight is unnecessary.  

Also, although an act may not be justified by law, yet if it is done under a mistake of 

fact, in good faith under the belief that it is justified by law will not be an offence. The 

question of good faith is always a question of fact to be determined in accordance with 

the proven facts and circumstances of each case. 

In a landmark English case of Tolson, where a woman remarried believing her 

husband to be dead. The accused woman was convicted of bigamy. But the court held 

that a bona fide belief was made on reasonable grounds that her husband is dead 

after desertion for seven years. 

Section 76: Act done by a person bound, or by mistake of fact believing himself 

bound, by law.  Nothing is an offence which is done by a person who is, or who by 

reason of a mistake of fact and not by reason of a mistake of law in good faith believes 

himself to be, bound by law to do it. 

Section 79: Act done by a person justified, or by mistake of fact believing 

himself justified, by law.  Nothing is an offence which is done by any person who is 

justified by law, or who by reason of a mistake of fact and not by reason of a mistake 

of law in good faith, believes himself to be justified by law, in doing it. 

Thus it is clear that an act will not be an offence, if it is committed in a bonafide manner 

by a person who by mistake of fact believes himself to be bound by law or who bound 

by law. Such belief must be a mistake of fact not law and that should be exercised in 

good faith. 

According to Section 76 of the Act, an accused person in good faith believes 

himself/herself to be bound by law to that act. Whereas, Section 79 of the Act lays 



down that an accused person in good faith believes himself/herself justified by law to 

that act. 

There is a thin line of distinction between persons committing the offence considered 

himself to be bound by law or justified by law. “Bound by law” means that although the 

true state of the facts show that the offence is committed yet the person under mistake 

of fact believes that he was bound by law to act in that particular way. For a clear 

understanding, a servant kills his master at night mistaking him for a burglar who 

entered his house. Here, the servant was bound by law to protect his master’s house 

from burglary. 

On the other side, “justified by law” means that a person committing the act was 

empowered by law i.e., done on adequate reasons sufficiently supported by evidence 

to do that act. For instance, A saw B engaged in inflicting severe blows on C. A caught 

B in order to hand over him to the police. But later it was found that B was acting in 

self-defence. Here, since A acted in good faith that he was justified by law, he will be 

excused. 

In Chirangi v. State (1952) Cri LJ 1212, the accused in a moment of delusion 

believed his son to be an animal, he assailed him with an axe. It was held that he was 

justified as he mistook a human being to be a dangerous animal and was not held 

liable for his mistake. 

Mistake of fact will not be a valid defence if the act is committed is illegal itself. 

In Keso Sahu v. Saligram Shah (1977) Cri LJ 1725, in this case, the court held that 

the accused showed that he in good faith and believing that the offence of smuggling 

rice was going on in the plaintiff's house and thus he brings the cart and cartman to 

the police station. The said suspicion was proved to be wrong. The accused can take 

the defence of mistake of fact as he is doing the act in good faith and believing it to be 

justified by law. 

In Dhaki Singh v. State AIR 1955 All 379, the accused shot an innocent person 

mistaking him to be thief, although he believes that he is bound to nab the thief. 

According to the officer's finding, he was not in the position to apprehend him, fired at 



him. Here, he cannot take the defence of mistake of fact as the act done by him was 

not justified. 

Acts done under Order of a Superior Authority 

The maxim respondeat superior is not applicable as a reason in the cases of mistake 

of fact. Cases, where illegal acts are done by a person on the orders of a parent or a 

master or a superior, will not be considered to be defence or a reason to be entitled 

for acquitting under mistake of fact. However, if the order from the superior is in 

conformity with law, then the accused subordinate person is protected but if the order 

from the superior is not in accordance with the law, then the subordinate person 

performing the act cannot claim protection under mistake of fact believing to be bound 

by law to perform that act. 

Moreover, in the case of State of West Bengal Vs. Shew Mangal Singh, the Supreme 

Court held that if order by superior is lawful then its obedience is obviously lawful. 
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